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ILLINQIS CQMMERCE COMMISSION

Eastern Illini Electric
Caoaperative ‘ L 89-025%
-vs-~ ’

Central ILllingis Light Company
Complaint under the Electric :

Supplier Act ragarding service
in Champaign Caunty, Illinais. :

QROER

. By the Commissian:

I. PROCED@ AL HISTORY

an July 13, 1989, Easterm Illinl Zlectri< Cooperztive .
("EIEC") filed w;th tna ILllincis Commerce  Commlissian
("Commissian™) a Camplainz, under the Elactric Supplier Act

versus Cantral Illinais Ligh®t Company ("CILCCoM™). an

Qetdber 23, 1$8%, CILCY filed its Answer te the Complaint.and ics
Affirmative Defense. . -

Pursuant ta due ﬁculCé, hearings wers held befcre a duly
authcrizad Hear*ng Exaniner <of the Commissian zt ifts <ffices in
Springfield, Illinais, on varicus dates in 1349% through 1392,

-Appearances wers entsrsed by respective counsel faor CILES and -

EIEC, and a2 repressntative of the Engineering Sectian af the
emmission’s Sublic Utiliziaes Division. Evidence was prasantzed
and at the canclusicn of the hearings, the recerd was marcksed:
"Heard and Taksn." Briefs and/or reply brisfs, supplemenzal
hriefs, supplenmental reply brisfs, and redommended orders ware
£ilsd by ELEC and CILCS. The Hearing Examiner’s propgsed arder

was. sexved an the parties. Excapticons were f£iled hy CILCQ and
ReglLes theretc were filed by EIEC. -

IT. RE SGUCF

In Lts Cemplaint, EIEC regquests thpat the Commissian "‘_nd
Chat ETIEC nas (tas] exclusive right te provide slectric servics
Cao the residents nersalitar accupying Wiltshire Estates Fifth
Subdivision ("Subdivisien'| and entsr zn order accardingly and
urther ardexing CILIO t¢ discannect 1ts customers and remceva Lts
facllities Z2rom sald subdivisicn."

In Lts Answer, CILCC rsguests that zhie Commission, a2
nearing, find That CILCC has saxclusive rights =g zrovide
sarvica ©o the Sukbdivisign and that it sntar an drder
acserdingly. In izs Affirmative Cefanse, CILIQO rsgues:ts,
gursuant Tc Sactliqpn § gf the Act, that the Cammission, after
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hearlnq, £ind that CILCC has the exclusive right ta pravids
elactric sarvice ta the residents of the Subdivision.

The Willtshnira Estates Fifth Subdivisian ("Subdivision') iz
lacated in the squthwest guarter af Ssection 13, Tawnship 19
NOL. \-h.,»

Rapqe 10 East af the Third Principal %nrﬁdlan, Chanmpalgn
County, Ill’ﬂGLS.

.

ITI. AZTPLICAHBLE STATUTE: SECTION 8

Na gervices area agrasment exists far the ares ccmprls;nq the
Suhdivigion. The partias agras that the instant pracseding '
should pe decided pursuant o Secticn § of the Electric Supplier
AcCtT. EIEC states, "The case prasants issues under Sectian 8 af
thg Electric Supplle* Act since neither electric supplier was
serving the gregerty in which the subdivisien iz lacztced prior tz
the adgopticon:of the Electric Supgplier Act am July 2, 15465."

(EIEC Br., .p. 2} Sectian 8 cf The Act, 220 ILCS 24/8, pravides,
in part, as follows: = '

. SECTICN 2. HEAR:NG ANT DETERMINATION AS TC WHICH QF
JUPPLIERS SHOULD PURNISH FRCPUSED SERVICE. Whart a camplaints
nas been filed as pravided in Section 7, the Commissicen: .
shall praceed, after reasonable naftica %c the suppliers
cancarmed, To a nearing ta deterxmine which of the suppliers

iz enwiz lad Cr shauld be permittad.undsr tth Act ta furnisn
the prapesad SaPVLCE...

In mak;rq this detarmination, the Cammissicn shall acte in
the public intarasst and sna1l give sunstantizl weight =g the
cansideration as ta which supplier had existing lines in
Froximity =< the premises propesad ta be sarved, providad

such lines ara acdegquata. In addizign,  the CcmmLss*cn may
cansider, hut with Lasser-we1qht (&) the custamer's

preferanca as to which supplier should furnish ths progasad
service,

(B) which suppliar was first furnishing servics in
the aresa; (<} the extant =g which each supplisr assistad Lin
craating demand far the propossd servmca, and (d) which

supplliar can furnish the pragcsad =arv;ca withh the smallsar
amcunT <t additciconal _nvesgment...

Af-er making ics dstarminaticn,

thne Jommissian snall mzks
findings of fact and render ics decisicn as <o wiiicn
supplier is enzitlad ar should pe germictad <o Zurmish
arcncsac garvica. The & ec151cn Qf Thne Commissian
cansTitutas an autharizacicn =g z=nazc supplier ta rander SUCt

s2rvics. and revakses any tsmpcrary auticdrizatian granted BY

t@-

The Jommissian wngla the disguta was pending.
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v, SUMMaRY OF PRRTIES’ POSITIONS : EXCERTTJNS

asad an the argurents in its priefs, EIEC summarizes its
- pasition in this cass as fallaws:

EIEC seeks a Caommissian order finding thaz ELEC is the
proper electric supplier faor providing electric service to
the subdivisicn faor the reasan that its 1969 line is claser
tg all points af the subdivisiaon tien is the CILCQ 1383
line. Further, ZIEC malntains it was first in prQVLdlng
alectric service in.the zraz and has provided a graater .
amaunt of assLS'anca T <reats the demand for the electrical
sarvica in the arsa. EIEC further maintained tpat it will
he ragulired to sxpend the least amaunt of investment g .
pravide electric service tg the subkdivisien. EIEC further
malntains that even thcugh e customer prafers CILIA’'s
‘service, that preference Lls based sclaly an rates wnLcn is

. ot & legal basls for determining terrizery lines.

‘Farther, -
.ne Commission must give substantial welght £o tha fact that

‘ IIEC’s 1983 lirne is clgser tg the subdivisian then is
CILccfs 13€3 line and that a2ll but cne <f the gther factdars
Lo bne cansideresd hy the Commission are in favar gf ssrvice
‘ by ETEC. EILEC further maintains that the rate differsntcial
: be*ween ETEC and CILCQ is nmot a factar that c<an ke -
, considared oy the Cammissicn in ~efermining this dispute and b
' aven 12 it 1s that 1t.must,be given little Lif any .
' significanca. ZIZvan 1f the Commissicen werae =g cansidsr such

facoar LT would net quiwelgn che ather Zacters which palrh
tc sezxvice Ry EZIEC,

(EI c Rec drder, BE. G-T)

Basad an the arquments in its brLe;s, QILCQ summarizes its -
posizian in tiils <ase as fcllcows:

CILZC argues tZat the chmissicn sheuld determine Proximity
oy lccking at sach garty’s Prapgsed Rouza., As such, CILCD .

maintains that Lt has nk*sthq lines in Preximity tg Lot &1
9f the Subdivision, which

ls where the first nome pullt in
che Submdivisian 1s located. <CILCC mzintains =nat Lat &1
pravided the anly Knawn Nermal service connsctian goint far
cas Subaf¢131cn during thls procsading. Whila EIEC

stipulatad in this grocsaseding =hat the issus af customer
orefaerance shculd Ze found... ip

in fevor <of CILEC, CLLCQ
peliaves Thact Tie Jagnitude of shav custamer grefarencs
sheuld 2e censidersd 2v cthe Commissicm in caselving <his
disgume., QILSO MEintains =han

. is was Zipst furnisning
Servica in The arz2a Qv vigmue of

its pradecassar, !
b— i

.
i

-+
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Commenwealth Ediscn, providing Sarvice ta the tawn of St.
Jaseph, ZIllinois and by providing Servics to the first home
constructad in the wicinlty af the Subdivision. CILCO
halieves tnat i1t alone assistad in creating the demand far
the proposed Servics through ilts ecanamic development
activities ard its lew and stabls rates. CILCQO heliaves
that using cable in <onduif Lo serve the Subdivisien will
rasult in a lower cast, hetier service, installatiscn faor the
life of the sSubdivisicn and that, accardingly, CILIQ can
furnish the prapased Service ta the Subdivision with the
smaller amcunt af addizignal investment.

kCILCQ Rev. Rec.-drder, ©p. 12-~13)

: ' The Hearing Exzaminer’s propased grder found that EZIEC shculd

‘pe entitled to serve -the Subdivisien., Im its excaptians ta the

prapesed order, CILCA concludes 4 pagses 4 and 5 that the
rcpcsed grder snculd ne changed ta provide that:

=
T

[
[3
=
a
1
-
&

CL. The mandatary .zublic Ln*arest factar is fcund in Zaver
.. S QILCY; , | _ oo
2. The mandatory --OXLBLtY factar, wnile feunéd in ETEC

faver, is net z detarmining crLtaria whers Baoth

Electric Supplilers ars in Proximity S0 partss af the

Subkdivisicn and whare CILCC had a2 Lipme “hat was lacatad

» appraximately csne foot ta the west of the Sundivisicn
at the time tiils disputs argse. The public mpalicy
daclared in Secticn 2 9f the Act, That heing te avaid
duplicatian <f facilitiss, has not Deen affended in
this disputs;

3, The Twae lesser welght criteria found in CILCO’s favar,
custamer prefsarence and greater assistance in c*eauwnq
the dgmand foz the progcsed, sarvice, shauld he qvven
increased weizht due to the significant avidencsa in
suggqrt.theraﬂz, primarily kased ugon the rats
differantial zewween EIEC and CILCQ; and

4. CILIT sheuld 3Ze antitled‘tc bs the sxclusive Electric
. Supplier f£g9r The gremises in guestlan.

Jn the '"mublic

intarest facteor®, CILCQ states, in pazt, "The
puklic that will te primarily affscraed by the decisian in this '
prQCee ;1q ara C=c*L'E¢schm,and the purchasars 2f =Re =ap, LOCTS
WRLSH mETLse the Subdivisicom." (CILCD ExXc., 3. 2)

In LTs sxceptians, IIT

z ss WLIDl the uliimate
determinaclian made Ln zhie groy

:1
sed order. Hgowever, Z::C daes
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take exce ptian with certain findings in the prapossd arder
regarding "which... supplier was first furnishing service in the
area'; 'which suppTLe* can pravide the service with the least

amaunt af additianal investment’; and the ralavance af evidsnce
af rate deLerentLal (ELEC Exc., pp-

-,..:)
L=z

Neither EIEC’s nar CILCQ’s exceptlons incaerparate suggestad

raplacement lanquag= within the meaning af Sectien 200.83Q¢ k) of
the Commissicon’s Rules aof Practice,

V. PRGXIMITY: THE MANDATORY, SUBSTANTIAL

WEIGHT FACTOR
A. Cefinitian of Tarus

A% indicated abevs, Secticn 8 gravides, in part, thit the
Cammissicn shall give "substantial welght! tc Tne consideraticn

as to which supplisr Ead "=x_sthg lines™ in ngXLMLtY ta wna’
"premises" propasad g he served, pravided such lines ars

adequata. Sacticn I.13 of ths Act defines "Praximity! zs
follaws:

pracased narmal servica comnectian polint and a point am am
electric supplier’'s line, which is detarmined inm accardance
with acceptad ang*neer.nq'practices By the shortest direct

rzaute between such polnts which is practicabhle ta p:GVLde
The grcpqsed.serVLca.

Sectian 3.8 defines "Ixisting Line" as fcllcws-

"Existing lime” means any line af an electric supplier which

an the effective date of Thals Act iz (a) in axistancs or {(o)-
is under canstructicn, as datermined im accardance with i
accepted engineering gractices. The tarm includes. any suchk

line wnLch ane alectric supplisr may acguire fram anather
elactric sugpliar after such effactive daka.

Sacticn 3. 12 defines "Premises” as fallaws:

"Pram;ses“ means 2 physical srea (a) whicen,
lntervening public or privats rights of way ar easementcs,
CensSTitutes 2 sincle parcel or uniz and (9)

which a2 singls
CUSTomer cwns, dses or Ln which LT as scme ather lnteresc

T recalving sarnvice at qne 4r mare acincs

aexcept for any

in cennectian wo
Q9 delivervy.

The definizticen af Fraximity in Sacticn 1.13
TnoTmal sarvice cannecticon geinas. ! Rt

- i

Sact.an
Zarm, LN PW2IT, as 2gllows:

L)

5 ' - ""Prcximit};" means tha® distancs which is sncrt:est-‘betwaen 2

“—7
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" - CILCA Br., B. 3)

- the Sukdivision i1s 3 part. (CILIC Br.,
151)

' af thelr lines, as of mne =aff
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"Warmal ssrvice ccnneﬁtLon naeint" wmeans that palnt an a

custamer’s premises whare an electiric cannesctlcon ta serve

such preamisse wauld he mada 1in accordance Mlth accentad
engineering practicas...

“

g. Wiltshire Estastes Fifth Subdivision: Lat gt

Wiltshire Estates FLfth Subdivisian ("Subdivisicn”) 1is
lacatad in the southwast quartsar of Sectian 13, Townsaio 1¢

Nerth, Range 1J East of the Third Prlnclpa; MerLdLan in Cﬁamnanw

Caunty, ILllincis. The Subdivisian is lccated =ast of and within
a2 1.3 mile radius aZ §t. Josepn, Illingis. (CIZCG Ex. A, p. 3;

. The daveloue* of the sSubdivisicon is Cacil
Busbaoom. The Subdiwvisian is part af az twenty acra parcel of
land that was acguirad by Bushacm in 1972. (Zd.) <CILCC states
that prior to The develaopment of the Subdivisian, neither CILSY
nax EIEC ever providad ealectric sarvice to the Premises of which

. 3, clting Tx. p. I5C-—

danfioc

. - =

Cacil Pushacm, as the. developer af the Supdivisian, -
cantactad CILCD regarding abtaining service to the Supdivisian .
during The suring and early summer '<f 133%. (CILCC Ex. A, @m. 1; EE
CILCS Exhimin 4) CILCQ approved a Contract far Electric Service
Exrmension with Bushaam for electric sarvica £g.the Subdivisian an
July 13, 1$8%. (CIL&Q Ex. 1, p. 4; CILCY Ex. ¢4) The Supdivisien -

cemtalns 10 lats. The westarn-most lot is idenwifiacd as Laz §1.
Law 7¢ L3 tThe gagtarm-mast lat. '

Charzlas W. Raltl ("ReRkl") built a home on Lot 81 gn tuse west
end af the Subdivisien ("Lat €17) in 1349. {CILCC BEx. E, p. L=2)
Ronl/s house wis the first hame canstructed im tne Subd;vLsxan.
(Id., 2. 2 Rehl’=s electric meter is loczted at Lne zear of nis

hcuse. (Tr. 3681, 392Z; CILCQ Exnikit 11). Rehl recsivas electric
service from CILCO ' . '

C. M"Existin ines"

CILCS and EIEC gresen;ed aVLdence relating Tae the prGXlﬂltv
actlve date af the Act, July 2,
1985, g tle p“emisaS‘tc ne ssrvad. As <f July Z, 1983, CILCG
awned and mainzained a 12.3kv distribution line lacatad along the
west baorderline af Sactian 11 ("CILCC Existing Line! qQr "1963

Linev), (CILCY Ex. B, @. 3; CILST Zxhikzit 10a)., as af July 2,
1363, Zastern Illini Zlactric Caguperative had zn slascoric
diztrifuticn line Leczted rear Thnse nerthnssst carnar af =hs
Subdivision ("EZIEC Zxisting Line' cr 1245 line"). EIZC Ex. &,
3. &8; CILIS Exbipic LZ;‘CZLCQ gzr., ©. o) That is, as =2xmleaired
zy TRZC, 'the conly Llimes im existence aon July 2, 13£3 in




_Subdivisidn.,
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relatlonship with the Subdivision in quastion was the single
paase line af EIEC Lin.the Naortheast carner of the Subdivisicen in
guestion and CILCG’s thrae phase line bullt in 1997 located
appraximately ane-quartsr of & mile wast aof the west line af the

Subdivisian in questlen." (EIEC Br., g. §)
C. Troximity tg Tagk a1
1. Inktraduchian

The parties ta this pracesding have identified thre
different ways to measure the Proximity of their Exﬂsthq linas
ta the known normal’ servicd connecticn palnt far Lat 61 af. the
CILEQ identifies thaosa thres methods as the -

"Suralg t Raoutes, " the "BEetaers Orive unuas," and the "Propasad
Rautes." . (CILCC Supp. Br., g..4) The partias naw agrese that the
"straignt routes" would 0ot Re practical and should nat be used
in determining gproximity. (CILCS Supp. Br., pp. 1-4; EIEC Sugpm.
8r., B. 1Q) CTL{Q and ETEC-ars in disagreement aver whether the

EIECT’ s Petars Drive zou%s or its "Praopased” rgutas should he.used
T cal*ulate nroxlmlty

CILQQ bel;aves that p*cxnmaty ghquld Se calculated basad aon
the "Propased Routes" which would actually ke used by the

supplier ta mwravids sarvice. CILLQ pragpdses €Q pravmde.SerVLce
fe the Sundivisicn. By connmecting ©c 3 Line which ig lacated near
The soutiwest carmer of Lat &L <f the Subdivisicen (YCILCS
Propased Reuta) . (CILCQ Supg. Br., B. 2; CILCQ ExhiRzis 13I) _
EIEC plans te provide Sexvica og thﬂ Suhdivizicn By cannecting fg
a Linte which is lacated near tile sgutheast cgrner aof Lat 7¢ afs
the Jubdivisien ("EIEZC Propased Raute”). (Id.; EILEC Exhiplm 137

Tr. P, 20L)  This ETEC rquis axtands zlong the south side of the
Sundivisian., L : - »

Accarding T CILCA, the &i staqce from CILCY’s Exkisting line
ta the Xncwn n4Ormal sarvica connectian point an the haouse ‘hkuilt
e Let €1 of the Sukdivisicn, measured zlang the CILCQ Frapesed
Rouve, 1s L,414.35 feet, while the distanca fxom TIEC’= Existing

LLme T2 the XNownl narmal service ccnnecticn golnt 9n the hduss

1T <on Lat &L cﬂ the Subdivisian, measurad aLan The EIEC
Prcncsed Rowte, 15 1,493 faet.

(QILCT 2upp. Br., B, 2; <CILCS
Exihiplis 1) c

The Third rouzma identifisd hv ITIEC for purpasses of measuring
groximizy is the Fetsrs Drive rauts. EIIEC explains, "This is zhs
rauts caming Srom the L$463 aexlisting Line a*cnq the scuth side of
Fatars COriva, whizh Ls the norytTh sidae <of the sukdivisian, tc a
gelat dirsctly narsh af che ndguse an LetT 8L.%  (ZIEC Supg. 3r,

1L) The o=zl distanca, wnan calculacad im tnat fasilan,

LAl s

-
!
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1285 feet alaong the sauth side of Petars 0Orive and then 34.5L
feat dus soutll tag thes meter an the house for a taotal aof 1349.51
feet. (Id.) EIEC compares this distance to the length aof "tha
route chiosen by CILCQ [¢f]. 1436.5 feat." (Id.) CILCO dees

not agree that EILEC’s prQX‘MLuV Tc Lot 61 should be calcuLated
using the Peters Drive Raute,

2. CTLCC Pasiticn

CILCCO contends that determining the praximity
"axisting™ line, &s <f July 2, 1363, to the normal
cannection palnt an Lat &L, shauld ke kased gn the

-prapcsed Ta be used by EIEC ratner than the Patars
CILCA argues, in part

sf EIEC’s
service

Drive rquta.

Neither CILCG ner ETIC have ever propasad kg actually
pravide Service to the Subdivisian wviz the... Peters Qrive
Route... . For varliceus <ost, maintenance, and aesthetic
reasans, CILCC and EIEC have both chasen theilr prsferred
.routas te pravide Service to the Suhdivisicon. It sholld he
those raute chcices, which each of the parties have made,
which datermine4bheir'P*chm;;y T, Lat &1 af the
Subdivisien. % must De assumed that in propesing a couts
to sexrve the SubleLSLdn, mathl CILCY and ELEC detarmined
thelr route in accerdance with achepted engineering

practices as ths shertest direct route whicn is practicaihle
tao preovide the propased Service.

(CQLLCY Supg. Sr., =. 5) Qn this paint, CILCS cantinues:

.Sqan after the adapticn aof the Act, the Commissian had an
ARBOXTUNLtY to cansider the methad fqr determining
Fraoximity. In Menard Elegkric Cogmerative v, Csntral
Illingis Public Jerwvice Companv, ESA 11, CIPS cantendsd thas
it had a &SKV line which was 300 ta 350 feet fraom the normal
service caonnecticn peint cof the propgsad: service. The
Commlssian recagnized, however, in paragrapns 14 and 16 af
its findings, that it wauld et ke practicabls tao gravide
the requirsed Service from the §9 KV line t¢ the custamers’’
PQint af delivery, and as such, that peint could not be
given any weight in the determinacicn of Praoximicy. The

, Commission alse recagmized 1n that gproceeding that CIPS was
praviding . temparary ssrvice from a gpoint on its Lines which
was differsnt Thzn the Daint an The 69KV line wnich CIRS was
ceinting tg fcor detarmining Prcximicy.

. CILCO asgarws, "In %his 4i
4
cce-=t;v= V., Cancreal

uta, as in Megazd Tlsctri
2
cmmissign mesSt disci ngulisn setwe

-
F-3 o e
gl

ie Sepwvics Companv
n wRat Ls passikzle and what is

i
Tilidais =

=
C
C

=

=
I
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zoutse actually
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practicazle." (Id., w. &) CILCO argues that while it wauld hae
possibla for elther party ta provide service tso the Subdivisian
by the Peters DOrive Routes, neither party chose that route for

. cast, malntanance, aesthetic or ather reasans. (Id.) CILCO

cantands, "As in Menard Flectric Cadperative, thHe Commission
sfhauld now laak tc the route that each party has propesad as

being the practicable routs tg pravide Service for determining
Proximity." (I4.) -

In further suppart of its position that ZIEC’S Prapasad

‘Roufte should be used in determining praximity, CILCQ argues:

“Each af the parties have submitted evidence in *his
praceesding on their cast af furnishing the propossd Sarvice
ta the Subdlvisian. EHach party’s casts are based upan -
praviding tha propesed Service alang their Praposed Route,
For the sake cf consistency, the Commissicn must basse its
cest and Praximity findings upen a single route suggested by
a party. Hars, thatt rocute is esach party’s Prapasac. Routs.

(CIiCG sSugp. Br., p. )
3. ETZC A gnt;

EIEC argues thar 17 determining the "proximity" &f the 1863
EIEC line tae Lat &1, the Commissian is raquired by statutary -
definition to consider the nerthl routa <f LIEC even thgugh it is
net the proposed routse of EIEC. (ETEC Supp. Br., pp. LZ-13; ELEC
supg. R. Brx., 3. 7) EIEC pelieves CILIQ‘s pasition that the
definiticn af "praximity" regquires the measursmens= tc be made
Irom the 1565 -existing line <of the electric supplier ta tne
propased custamer by way Qf the route actually propasad to ke
used by the alechtric supplier is contrary tc the definitian aof
"proximizy" as Zcund in the ESA. (EIEC Supg. R. Br., §. &) T
definiticn resads as fallaws in Sectian 3.131:

C "Praximity* means that distance which is shortest hetwse
propesed normal ssrvice connection peint an an slectria
supplier’s line, which 15 determined in acgordance with'®
accaptaed engineering practices Dy the shertest dirsct rauta
Detweern such points which is practiczble =o pravide ths
propaosad sarvice. g ' ‘
Accoarding te EIEZC, this statutory definiticn daes not
menTign anythlng apgus The '3raopasad routa" o pe used oy The
lectric supplier. ZIEZC argues, "Rather ©“he distancs isg =0 be
gtermined Sy the SEQRTIST DIRECT ROUTTE Letween thse connscticn =9
na alactric'suggliarfs‘LSGE gxisting line and The mermal servics
connectian point on the customers pragerty.” (EXZC suggp. R. B&...

O

ol (o
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pp. 6-7) EIEC adds, "Thus, the only three critferiz that must be
mat after determining the twa cannectian poincs is:

1. What 1s the shartest direct route batween the twa %;
paints. :
Z. What- 1s practicable.
3. Wnat route meets acceptad engineering practices.”
(2d., B. 7) |

ETEC’s narth route, alsg known a2s the Peters Orive raute,
1343.31 feet inn length. EIEC asserts, "The north route iz a
gractical rcuta that caould he usad oy EIEC thalt meets. all
accapted. enginearing practices zs admit®ed by CILSS." (ZIX

Supp. R. Br.,-p. 7} Oan this gpaointc EIEC adds,- "CILCG has admitted -
that both metheds of providing servica ky EIEC, witether alang the
nozrth side of the subdivision ar aleong the saouth sids, are ‘ -
practical and satisfy enginesringly acceprtaple st andards far - b

previding sucn service.” (EIEC: Supmp. Brx., p. 1Ll) TEIEC
cancludes, "When this zauta

Ls

is campared ta the CILCT raute af :
1£#36.5 feet measured from the CILCS 13485 existing lime ta the’ -
meter Qn the ndquse qr Lot §L, ETEC is even clgser o tha metar an -
Lot &L than is CILZ2." (EIEC Supg. R. Bz., @p. 8)

L, EITC Teogimigm:

L2 Daecisicn

Qn the issue af prcximi;.y, ETEC’s ba.sic pesiticn Ls that .
tagardless <f whkich supplier’s "axisting lines" are claser ta Laet
6L, the law cf TlLlinais regquirss that the determinaticn at
| praximizy ke made faor the subdivision as 2 wasle, neat for .
' individual Leots within the subdivisicn. (EIEC Supp. Br., 3@.
. 12; EIZC Sup“. R. Bx., m. 8; EIZC Er., gu. Ll7-13, 2.2-2.3) .

In su':mcrt cE tm.s pasi t:.::n, ETEC cites Illincis Bower Cd.
T wvs, '.'l;;.*;c;.s- Commerce Commi s=;,cm 39 IL1l 24 4Q8; 2235 NE 1d &L+4,
(L388). ., Lm that czse, tre Illingis Supreme c:c:ur‘- was faced with
The cuesticn af determining sexvice rights bhetwsen Twa slactric
suppliers g tie Caunt::ya:’.ra Estatzs Subdlivisiagn whicn had been
plattad wy ilts owners inte 18 lots. The disguts agosas hetween
Manrce Caunty Zlectric docperative, Inc, ("Manrce”) and ILliacis .
Fawer <<, (MIFT). . The Cammissign found £or Manrce and authorizec
Monzee Ta serve all 18 lets <f The Sundivisien., The disputs WaS
decided zv tThe Commission under Saction 3 <f the Ace. qn agpeal .
s the Supreme CourT, IF cantanded ThaT the dommissien arTad in '
tr2ating Thne sntirs subdivisicon as & unlt, what scme of the LTS

L0
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wara claser ta IB’s exlsting line than they were Ta Manrce’s
sxisting lines, and that the subdivislan shauld have been divided
netweern tha twa suppliers. In respanse o that argument, The
Illincis Supreme Court stated an page 409:

"We cannot agree. The farm /pramisaes’ is definad in sectian
3.12 gf the Act as a physical aresza which canstitutss a’
single parcel or unit and "which a single customer awns,
uses or in wiich LT has same other intarest in cannectian
witn recelving service at ane ar more pelints of delivery.®
(Tll. Rev. Stat. L1265, chap. LLL 2/3, par. 403.12) Ths
Cgubndivisicen im cuestvon satisfiaes the definiticon, and the
Act when read as a whale.disclases nag intent that in casas
cf a2 campact sudbdivisian the determination af proximity ta

ex;stlng lines must neverthaless pe made on 2 lat- ay-lat
basis. .

The Couwsrt further statad’cn BPage 4T9:

aczarding g ETEC, "The sazme analysis is ninding upeon tne
Commissian in the instant casse." (ELEC Br., ®. 18) EIEC
assertes: .

(zd.

'sarvice ta all ten lats in the Subdivisian., He statad that

& ‘further contention is made that the subdivider was not
shawn te me a "custamer" for slectric sarvice, as that verm
is used in the Act, and its preference far a su:cl;er ahould.
tharefars nat have heen.cuns_da:ed By the Commissign. As we
nave indicarted, it sufficiently appears that the owner af
the subdivisgion qualifiss zs a custemer within the meaning .
9f the Act, and the Commissien properly referzad Lo Lt as

such.

Cacil Eusbcém exacutad a cantract wisth CILCd foar slectric

he Lntended tc Treat all ten lats as cne unitc for purposes.
af =slactric service. Thus, the Subdivisisn meets the
definician Qf "premises" fcocund in £he ESA and as interpreted
oy the Csmmissian and the Illinels Suprems Qourt. Thus, in

- making the factual detamminatien as Ta which supglliers’ -
lines as thRey existed on July 2, 1963, are closer Tc the
Subkdivisicn, the Scbdivisicn must De treatsd as <ne unit.
Canseguently, the detarminacicn cannet e made an She Dasis
sf each individual lct, as pragossd Ty CILCO.

, m. 18)

ZIZIC allages That in WilIshirs Estavss FLizn Subdivision,

I I s
[}

sach lct 223t S LaT §L, STNsSLsting of Lots 82 shTeougn 7O, Ls
claser Tg tThe 13&€3 ZIZC sexisting LLH& wman Te whoe 1863 CILC

.
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existing line. (EIEC Supp. R. Br., p. 8) That is, the enly lot
even arguably closer in proximiiy to the CILCC 1963 axisting line

is Lot s1. (Id., pp. 3-4) ELEC assarts that even if the
Conmissian were tao determine that CILCO‘s 158537 lime is closer ta
the meter on Lat 51 than Ls the EIEC 1963 existing line, "CILCO's
claim of preoximity to all af the sukdivision based upen Lot 61
pales hy comparison ta EIEC which witheut guestion has proximity
as to nine of the tan lcts." (Id.)

Regarding the lacation qf the lats, Lat 61 is an the west

end af the Subdivisian. Lat 70 is an tHhe east end. EIEC asserts’

that "(tlhe distance from the 1943 EIEC line... to the Northeast
carner af Lot 7C of the Sukdivisian is 3 feet (EILEC Ex 17 Tr
141)", wnile (tlhe distance frem the 13835 CILEQA... line... tao the

Nartheast corner <f Latt 70 of the Subdivisicon measursd zlong ths
north line af the Squthwest Quarter of Sectilon 13 is 2438.54 feet
(Tr 1L74-173; EIEZCQ EZx. 17, Tr l4l}."™ (EIEC Br., pp. S5-€) TFram
the west bgundary <¢f Lat 81, whic. 1s claoser to CILCG’s 1343 lins
than any other lct, CILCA’s 1365 line is approximataly a gquarter
gof a mile %9 the west. (EIEC Er , B. 3) EILIEC alleges that "the

distance will he greater from... {(CILIQ’s] 1365 line ta... (Laots
62 thraugh 74] and thelr respective meter locatiens than will
ELEC's 19463 existing line." (ELEC R. Bzr., g. &)

EIEC concludes that when leoking at the Suhdivision as =z
nit, the Commissian must determine the guestion @f praximity i#n
faveor gf EIZC. (ZEIEC Supp. Br., B. 13; EIEC Supg. R. Br., p. 8)

2Z. CITCQ i-cuments

In its hrief, CILCC malntains that Lot 6L provided the filrst

and only kKnaown norkal service connection point far the
Subdivision durimyg thiis pracaedlnc. (CILCG Br., ®. 18)

CILCY argues that prQXLMLtY must be basad an the “prcgased
routes," that the distances frem CILCC’s and EIEC’s Existing
lines ta the known normal servicse connection gaint an the nhguss
built on Lot 81 of the Subdivisicon, measured alang each pasty’s

- Propasad Route, are 1,43€.35 fzet and 1,493 feet, rsspectively;
and that as such, CILCC- nad Existing lines in Praoximity za Lat
81, (CIT.CZ sSupp. Br., PE. 2, §]

CILCQ centends that by locking ©o the parties’ Propased
Reutes, CILCT nas Ex*su-nc Lines in Proximivy teo Laet &L. CILCC

acknchaqqes that ZIEC nad an LX’SC‘Hq Lirme that weuld be in

Sraximity T a--,c; ‘ha remaining _Qts af =he Supdivisicn.
(CIZLCC Rev. Rec. Crd B L4) CILCO pelisves, nowevser, Thaxs

"fa]s lndicacad by una ;L_*naL; Supreme Court in Zllingis Jower
f‘"al —‘-fq '-1"; . :

iz Ill. 2nd 408, 2213 N.EZ.
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2nd 614 (1%88), there 1s no need for the Commission ta divide the
Subdivisicn between Suppliers an the basis cf Praximity.'” (CILCQ
Supg. Br., 6-7; CILCQ Br., p. 12) CILLCQ asserts, "Rather, as
CIL.CO is ln UrOXLMLty ta part of the subdivision, and EILEC is in
ProxLMLty te other parts af the Subd’VLSLGﬂ, the Proximity factar
simply hacemes less of & determining criteria for rasqlving this

dispute." (CILCC Supp. Br., g. 7}
F. Conclusians

Ssction 8 pravides that in determining wh*ch supplier "is

entitled or should be permitted under the AcT to furnish the
prapased servica," the Cammission "shall act in the puklic

interest and sgall give substantial weight to the cansideraticn
as to which suggller nad existing lines in preximity &g the .
pramises prupasea ta be served, praovided such lines are

acdeguata.”

The parties’ pasitiens cn the praximity issue are summarized
ahava. Sactian € prevides in part that the Commission "shall®
give "substantial wsight" ta the consideratian as tg wiicn
supplier had "existing Iimes" in "proximity" To the "premisas”
propesed to be served. Section 1.13 of the Act defines proximity
as that distance wihich is shortest ketween a propcsed normal
sarvice cannectian pclnt and a peint an an elsctric suppl;er’
lime, which iz determined in agcardance with accapted engLneeanq
pract;cas ny the shartast dirsect zgute ketween such paints whwch
is practicable ta provide the propcessed servica. = Statutory
Qefiniticns of "existing lines", "pramisas” and "nermal sarvice
cennection point" ars sat cut abave. Tha lacatian and adequacy
of existing lines are net in dxsputa. : o

Based an the record in this precseding and the daCLszcn in

"~ Illingis FPower, 3% ILll. 24 406, the Commission agrees with EIEC
tnat in the instant case, .the "pramises" To be served camsticutes
£he Subdivisian as a wholz. The Illingis Powsr casa cancernad &
disputs betwear Illinois Pcwer Company ("IBP") and Manraes County
Electric Cacparativa, Inc. ("™onrze") gver the right to provide
sarvice ta:thae Countryalre Hstates Subdivisign. The Commissian
found fer Morrse and zutharized Menroe &e serve all 1§ lats of
tne subdivisian gursuant te Secticen 3 of the Electric Sugpplisr
Act. Cn appeal ta the Supreme Caurt, IF contaended thnat the
Commission erTad im treating the sntirs subdivision as a unit,
tnat same of the lLacs were claser £o IF's existing line than They
vers tQ Manrce’s existing lines, and tThat the Sukdivisian snoulil
havae oeen divided metween the =we supglisrs., In respansse g That
argument, the Tllincis Suprsms CIUTT sTalsd 2T page 40%:

- o

13
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We cannot agres. The term ‘premises’ ls dafined in sectian
1.12 of the Act as a ghysical area which constitutas a
single parcel or unit and "which a2 single custamer awns,
usds or in which it has same cther intarast in connactian
with recelving service at ane or more paints of delivery.”
(Z1LLl. Rev. Stat. 1363, chzp. 111 2/3, gar. 403.12) The
subdivision ln gquestion satisfies the definitian, and the
Act when read as a whale disclases no intant that in cases
af a compact suhdivisicn the determinatian af proximity tg
axisting LLnas must neverthieless ke made an a lct by -lat

: baSLs.

.The Commission agrees with EIEC that the same analysis is
apmlicable in the instant case. Basad on the facts prasanted,
whe Subdivisien meets the definition gf "premises"™ faund in the
Act as interpreted by the Cammission and the Illincls Suprsme
Coure., Thus, in making the factual detsrmination 2s te which
suppliexs’ lines as they existed cn July 2, 1963, are clgser Ta
the Subdivision, the Subdivisian must he traated as ane unit. |
Canmsdguently, the determinaticn should nct te made on-the hasis
ef Lot 61, as promgsed by CILCG )

. In the prasent prcceedlng, regardlass af whase “ax;sthg"
facilities as af July 2, 1845 were in claser praximiby Sa Lot &1,
the record.is clear that at least nine of the tan lats in the
Subdivisiar are claser tc EIEC’s "existing lines" than to CILCA's
"ex;sthq Linmes"™., Likaswilise, regardless af whers the narmal
service connecticn pcxnt.may e lscatad on sach of the individual
lats, the racord indicatss. mhat the distances Detnwveen said goints
and the existing lines aof the suppliers will, <n tle whole, e
shozter faor EILEC than far CILIC,. ' ‘

Based on thie recard presentad, the Commissian concludes that

ELEC’'s "existing lines"’'are in censiderazbly claser praximicy ta
the premises propasad to he served within the meaning af Secticn
8 af the Elactric Supplier Act, and that such lines are adegquata.

=2 TSSUES

vT.  OTscm

A. idcraticna Lesser Welghtt Fackg Under

Sactian 3. .provides that cne 9fF the factkors wihicll ths
Commissian '"may" CGTS‘QH_, zus wizh "lessar welghi'" tThan
araximity, is 'The customer’s grefsrenca as ta wnich supplier
shguld Turnispi the l_‘:'c.lpn:xs:ac'. sarvice, "

-..I H N N N -.. H E NN I H N III-I-’I



identified in f&s -irst slectric leasc

CILCO and EIZC agras that the issue of custcmer prefsranca
should be faund in fawer of CILLCO. (CILCQ Br., p. L3; ELEC Br.,

g. 23; Tr. 87) The partles disagree aver the weight ta &e

affarded thls facuar.

Cecil Busbaca, develaper of the Subdivisien, prefers that
ILCO he the.slectric surpllier far the Subkdivisicen. He sald the

main reasan is thac EIEC's rates are higher. (CILCQ Ex. T, po.
4=-3) Mz, Busbecm testified that if CILCQ is nct zllawed ta be
the Supplier for —he Jubkdivisian, that factar will have an ;
adverse impact upca his ability te sell the remaining laots in the
Subdivigion. (CIICQ Ex. 3, p. 7) Busbcam further testifiad that
shauld EIEC be thz Supplier for the Subdivisian, that factor will
adversely effect the value of the laots; whersas, L1f CILCC is the
elactric supplier <oz the Subdivisian, that factor.adds valus ta
the Subhdivisian Loz, (Id.) . . :

Charles Rahl, =Zhe awner af the f£irxat home that was
canstructad in The subdivisian, on Lot 6L, testified that ne
wauld prefar that ITLCQ be the Fupplier far his bame. . (CILIC EX.
E, @+ L, 3} Ranl stated that if he werae ta resceive servica fram
2 suppller that had ratas that were nighar tham CILCA’' s zatas,

that facnar wauld -2 z detrigent tg Tha value of nis hame. (Id..
g. 1) : ' :

Ont the questisn of rate differentials, CILCT alleges zhat
rhare nas been nd <ispure in this procgeding that CILCO's ratas
are mucnk lower tiar The rates <f ELEC. (CILCQ 3x., B. 2L dn
Sepramzer L1, 1585 CQILCA conducted 2 rasidential rate compariszan
af EIEC’s general zarvice Rate 10 and CILCU’s residentizl Rats L
4% three levels af znnual usage. (CILCA Exhimic 15) CILCC

witnass Turner wes L

miflied That & custamer’s energy .casts under
CILCC’s rasidential rates, far all cthres usidgs levels reviewsd,
wers lowar Than th: anergy casts under EIEC’/s residentilal rates.
(CILCS EX. T, E. '2; QILJC Ex. L1S) Ms. Turmner stated that as a

percsntage, enargy I5STs under CILIS's rates werse calculated to

he 52.3%, §§.7%, =22 £31.8% of the energy c<osts under EILEC’s rates:

far a small custcmsr, medium customer, and large customer,
respectively. (IZ2 ., CIL<C Bw., @. 21)

CILCT also al_ages thnat, kased in part an forscasts

<asST glan, She company

"irajacts that its Tatas. will decTeasa ig real carms.over the 24

vear glanning peri: 2 sat £orth in That glan.'t (CILCQ Bz., @@
12-21, citing QILED Zx. I, p. <]

Qn Tha izsuse I custcner greiaren:a, CILES arcues Lo ParT,
43 fallows:
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Bushaaom, Rohl and the other existing and futurs purchasers
of lats in the Subdivision will all be made tg suffer a
direct financial detriment sinould EIEC be allcwsd ta be the
pravider af Service to the Subdivision.” As such, the
Cammission shauld welgh heavily customer preferance in
determining this dispute. The Cammission has recagnized the
lmpartance of customer preference in deciding disputes under
Sectian § af the Act. Southsastern Illineis Electric
Caguoerative, Inc. v. Ceantral Tllingis Pubklic Servics
Camzpany, 8%9-0L33.

(CILCQ Br., pp. 14-15) CILCG helisves the magnitude of the

‘custamer preference should be considered by the Caommission in
'rasclv1hq this dispute.

In its raply Brief, EIEC cantands, "The Commission dages nat
have autharity tc weigh heavily customer preference in
determining which electric supplier pravides service te the

subdivisicn.® (EIEC R. Br., . 7) EIEC asserts:

CILCU urges the Commissian to give great weight &a cusbcme:

reference in determining thch <f the twg slectric
suppliers shculd pravide service te the Subdivisiam. e
Howevar, there simply is nc statutary or case authority =
supparting that view cf Sectiaon 8. Certainly, CILIC cites
nQ autiority Lo suppert that positicn and the Literal
raading cf Section 8 rafutss the legal basis for that
cantantiam. Since the Commissian kasg na autllarity ta dc
anything that LT is nat aucharized vy stacute g dq, a
decisicn by the Cammissien giving great welcht g the’
customer  praferancs would result Ln an erranecus declsian
nat supported hy The law.

-

(I, B T)

Raqarclng the rsasans far Euschms praferance far sarvice
from CILCQ, EIEC asserts:

Suskacm statad tnat nis reasan faor praferring CILCA's
gelactTic sarvica was simply becausa CILCO nad lawer rates.
(Busbeom Dir. Test., pp. 4-5; CILCQ Ex. O). Yef, all af the
testimany gpresented in this groceeding indicates’ tnat rates
charged Ty an alectric supplisr vary aver tTixas.

=C R. Br.,, g. 7) With respect to Mr. Busboom’s testimany as
the markstagilicy <of lLgts i the Subdivizicn, ZIZC statas in
"Eustcem admiTIad on crass examinaticn that purchasars adf &
T cansider gtller factcrs sucht &as e schoal, = roads, saw=r's

and wanearx and =hat 211 af thnsse Iactars alfacT tbe ATice of uhe

LI
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lots and the salability of the same., (TT. 244-2435, 2356-257)."
(;_Q,-_, oE- 7-8) - '

In its reply brief, EIEC alsc cantends that CILCQ has
misread the case <f Jgutheastern Tllincis Flectric Cggmerative,
Tne, vs. Cantral Tllinois Puplic Service Company, &83%-0151, in
stating that it stands for the prapositian that custeomer
prefarence i1s of lmpartance to a descilsien bv the Commissian.
(Id., g. 8) EILEC arguas:

That case was determined on tha hasis of Sectian 3§ rights
and nad na relationship at all ta Sectian & rights. "In that
case, bath Cales Moultris and CILFS held franchises fraom tie
City of Benten and because bath’electric suppliers held that
‘franchise, the Commissicn held they had equal rights,
Therefare, The case prasented a very limited factual
circumstance lo which custamer prefarencs would cantral,

(Zd., B. 9) EIEC adds, '"The caurts simply do nat allax custamer
preferance excapt undar thasse limited clrcumstances or undsr the
circumstancas sat. farth in Saction 8 and as-we ave nated under
Sectian 8§, custcemer prafaresnce has and must te ccnsidered af
lesser welght To the primary issue of whicH supplier &as the
lines inm clcser prazimicy tg the Subdivision as a2 unit.” (Id.)

EIEZC ceoncludes, "Tharefara, CILCQ’ s argumens ccncerning
custorer prafsrence wiichk is bDased sclaly upen rata dLﬁ*arantLa_
sipply shaould he cansidersd for what it is - one of lessar ’
walght." (Id.)

2. " First £g Furnish Service i Area

Under Sactian 8 another facter which the Commissianm maz
cansider, but with laesser welght than p?cx_mxby, is which b
supplliar was girst furn;sh*nq servica in the “area" The.term
"ar=z" i1s netw deaned in the Act. :

The Subdivisian Ls locatad within a mile ang palf radius of
St. Jaseph, ILl ingis. (CIICo Ex. ¥, 3..3) Cantral Illincis ‘
Electric Campany ("CIEC") couained the right, pgwer and auzharity
29 malntaim and gperate. a systsm of electric lighting, heating
and pawer sumply in the Village <2 St. Jaseph, Illingls gursuantc
Ta an ardinanca passad and appraved on August L, LSLLl. T (CILCA
Group Zkehimit 25) .. CILCY acguired the St. Josaph, Illinais
Serrizary greviously owned ty CILEZC from Commenwsaalthl Zdisan
(”Eiiscn”) in 127s, (T, 78C0) ' '
ad L Thie scuhnwasu quarts
m L 1%83. {(CTL Zx. G, g.
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suskhoom’s house was located approximately 800 faet west af the-
suhdivision. {CILCQ Exhibit 21l; Tr. ©. 743) Edisor was the
initial Supplier for Busboam’s residence. CILCO became the
supplier to Busbaom’s residence when CILCQ acgulred variaus
facilities from Edisan inm 1975. (CILCQ Ex. G, p. 2; Tr. 720Q)
cILCO states, "As such, CILCQ, through its gradecesscer Edisan,
was the filrst Suppller furnishing Service tc a2 haouss lacated near
zhe Subdivision." (CILCO Br., p. 1§)

To the west of the Subhdivision, Susbaom previsously davelaped
faur residential subdivisions centaining a total af- 84
residential lots., (CILCA ExX. A, p. 4) These subdivisieons, Xnown
as Wiltshire Estates Subdivisians 1, 2, 1 and 4, were davaelaged
in 1973, 1875, 1378 and 197&, respectlve_y (Td ) ‘Tao the neorszh
and neortihwest cf the SLble;SLGﬂ, there are twa residential
subdivisions with a tatal af Twenty lots. Thesa Twa.
subdivisions, Rnewn as Denharts 1 and 2, were devalaped in 1972
andéd 1973, respectively. (Id.) CILCC is the supplier far thess
six suhdivisians (Zd., pg. 4-3)

_ L — - . . - "
- - - - - - - - -

she Northeast Quarter af Sect;cn 13, which is knawn as Busbcqm s

Cauntry Acres First Subdivisian ("Ccuntry Acras"), (EIEC Ex. L,
. 2) CILCO alleges that Country Acres consists af cnly £ive z
lots and was developed by Bushoaom in 1372, (CILCQ Br., P. 5, ' o

citing. Tz, 776-777)

I its nrief, CILCC notes That ths Term "area", as cantained
in Section 8, is not defined in the Act., CILCA concludes That
| whether the Commission interprets "area™ agroadly to lnclude the _
; 3%, Jasepn, Illineis area, or narrewly ta anly include land nsar
‘ The Supdivisien, CILCO, thraough its predecesscrs, was the first
furnisping serxvice in the "aresz". (CILCQ Br., p. 13)

In its hrief, EIEC claims that "EIEC was the first
furnisning service 1n the area." (EIEC Br., p. 24) - Accerding tao
ELEC, the evidence ilndicates uhat ZIEC and 1ts predecesscr,

Illini EBlectric Caoaperative, commencad sevvﬂnq in the St. Jasepn
drez in 1219, (TIEC Br., B. 24} EIEC further states that _
"{w]ith raspect ta Sacticn L1 itsalﬁ, EIEC was first furnishing
Sarvice in this araa'lang Befcre CILCC 9r any <f lts predecesscrs
Provided service tners."™  (Id.) EIERC adds, "EZIEC, ip fact, is

The anly elsctric supplisr o furnish electric ssrvice tc The
Seuthwest Quar=er &f SscTion 11 pslng the QuUarter Ssctian whers
the Sukdivisicen is located griar to the data at Zfiis EZSA." (Zd )

In this por=ion of its grisef, EIEZC alss allsges thaz Lt has spent

[

p.

Sver flve hundrad =hocusand dellzrs upgrading LT3 slsacwrical
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:niSVStam in the St. Jeseph area in order tao provide adsguate
St clactrical service to the ex1sthg and anticipated elsctrical
L customers. (Id.)

3. Assisting in Crezating Demand for Pranasad Servigs

ancther discretionary "lasser welght" factor under Sectiar 8
is the extent to which each suppllar assistad in creating the
demand for the proposad service. CILCQ helieves that it alone
assisted 1ln creating the demand fcr tie propcsed Service thraugh
'L . its econemic development activities and its law and stabls rates.

. CILCQ states that to the west of the Subdivisien, Busboom .
deval cned faur priaxr szbd1v1s’cns centaining a total cf sixty
lats, that CILCO worked with 3usbaom ta pravide temporary and
permanent slectric facilities an a thmely hasis, and that Busbogm .
R rcver had any contact fram anybedy from EIEC qffering tad provide
i . gervice ta him for any of the five Wiltshire Subdivisians.

(CILCQ Er., p. 18)

Regard?nq accenamic development, - CILCG aLleqas that lt nas a
full-time emplcyee whie is an econamYC'develcpment rapresentat*va*
ghat CILCO is an active and direct partLCLPant in many ecsnemic
development cammititses in lts service tarmitozy; that CILCT 1s am
active member <f the Central Illinmcis Corridor Council and the o
East Cantral Illincis Development Corpaoratian wiich are engzged
| in econcmic develeopment actlvities in the geagrapnic area of the

Suhdivﬁsicn; that CILCQ has prepared an econamic development -
packet far distribution ta gotantial customers; and that CILCT
presently Ras three economic develapment rates on file with the”

cgmm$ss-cn. (CZLhn Br.,, pR. 5=-&) :

CILCO allages that EIEC has ne ecanemic devalcpment staﬁﬁh
menpers and 1is not’'a direct member af any ecanamic developuent:
commissichs, committsaes qr cquncils; That EIEC’s ecsnemic ™
development activitiss are through Sayland Fower Cucperatzve, S
("Seyland"); that EIIC, through Ssyland, has only been active Im
gcononic development cc:r*dcr cauncils far apprqx;ma_ely bnra&'~
. Years; and: that EIEC is net aware 9f any direct activities
" engaged i by Sayland that would have resulted in Susbacm

gla wting the sSubkdivisicn inm The lccatlan *hat he &id. (CILCG
r 2. &) - b '

It is QITCO’s mellsf the law and stable rates ars the
faremost eccncmic develcpment tool Tnat a quility <cant emplay.
(CILCQ Br., 3. 6) LCO states =nat 1t praesently Ras the lowest
Tasidantial e;=ct:;c races oOf any iLnvestar-awnad wEility wishkin
th? Stacs o¢f Illinais. (ZId.) Acucrdlng Tg CILCO, EIEC
icknowledges “nat servica and rats avallabllity arse the best

13
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ecanamic develapment taels, and that "ratas ars a significant
markating tacl ar partion of the creatien of demand." (CILCO
Br., p. 7) CINLCO adds, "It has been CILCC’s uncantradicted
testimany in this praceeding that its law and stahle rates have
meen & contributing factar in creating a demand far rasidential
electric sexrvice in the St. Jaseph arsa and that the Subdivisian

is an extension af the creation of that raesidential demand."
(Id., . 17}

In its brief, EIEC argues that it has pravided the graatest
assistance 1n creating demand for the propased service. . (EIEC
Br., p. 28) ETEC alleges, in part: . ’

The evidence shows that EIZC has invested mere “han half a
millian dollars in its electric plant in this general arsa
in oxdexr To’insurs-adequater elaectricity te the peagle '
residing in Sectian 11 and the area -surrzeunding St. Joseph.
ETEC has been cammitted €a this area since its inceptian inm
1539 and remains committad at the current time. The fact
that it has regullt its electrical distrihutian lines in
tnis area as recently as 1980 and that such lines.ars "o
basically new shaws its financizl commlitment ta the adeguacy

and reliamility of electric sarvice in the area of sSt.
Josenn. o : '

e

(Zd., B. 28} EIEC alsc asserts that its primary emphasis has

teen Te assist in developing the arez it serves; that it helengs
20 Sayland Pawer Coaperative which is actively sngaged in. :
pramating ecanamic develapmentT 1 the rural ares; and that ELEC
is grimarily intaresmed in seeing the ruzal arsa develag, homes
canstructad, industry devalaged and elactric servics impreved in

She mural area because that ls the primamy area of ssrvice far

BRI (Zd., m. ZS“}

In'its reply orief, EIEC submits that CILCI provided servicas
S the subdivisicons in the Scuthwest Quarter af Sectian 11 simply -
Because they wers claser il praoximity Lo The existing LI&S '
distripetian lines of CILCT than they were to the 19585 existing
Lines of ZIFC. (EIEC R. Br., pp. L2-11) Regarding rate -
differential, EITEC contends that the ratss have nathing te da in
detarmining whko nas pravided the greamar assistancs in creafting
“he demandt. (I&.) Accarding te EIZC, "Mr. Bushcem Gid nmot Knaw

wha' the alactric supglier was going =a he or that tharse wauld
Sven te a2 dispute as to e slactric supplier until woe plat of

3. 1&)

She supdivisicn was recarded. (T, 242-243Y . (Id.,




'&-strlbut1an cahle aconomic evaluaticen in L9383 and.concludeé tha;
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4. Amount of Addicicnal Tnvestment

. Under Section 8, anather factaor which the Commissian may’
consider, but with leasser welght than D*oximity, is which |

'supmlLEP can furnish the progassd service wWith the smaller amcunt

af additional Lovestment.

on this issue, EIEC claims it is the supplier which can
furnilsh thes prapcsed service with a smaller amount af additianal
investment. (EIEC Br., p. 28) According te EIEC, its testimany
snaws that it wauld cast EIEC $13,262.Q00 te pravide service o
the subdivisiaon; that it would cast CILCQ $1§,747.l1 ta pravide
electric sarvice ta the subdivisian in questicn; that beth
elactric supglLers have adeguate facllities in exfs*ence far
sarving the subdivision; and that hoth of the elactric suppTLer s
15435 existing lines ars adequate faor praviding such service.
(Id., m. 28)

In ics brisf, CILCQ states the ETLEC proposes te use a diract

“hurisd cabhlse ta sarve the Subdivisian, while CITCA will use

premium c2kle with EFR insulaticen and £lexikle condult o -sarve.

the Subdivision. (CIICQ Br., p. 7) . CILCAQ alleges thatz the cast
¢ifferenca between CILCT and EIEC for distributiqa and services.-
cabls mars than rspresants the total diffarencs in the cast aof
service hetween CILCQO andéd EIEC, and tiat the direct buried cabls
that EIEC gropases TQ Uuse Nas been qwned by EIERC for £ifteen

years< (Id., PF. 8-3) QILCC alsa assarts that EIZC daes ot - .
install much underground cable, and has Little or nc exper1=nc&

sr familiazity with cabls in cznduin, while QINCY has cvazr 7

millian fest of underground cable in service. (Id.) K

CILCg zurther-alleces thakt L& campletad a detailed

the use <f ligher quality, ntigher initizl expense cabls will ™7
result in a lewer <gst, hetter service, inswallaticn far tThelife
9f 2 subdivisign; whereas, EZIEC nas never dans suck an ecanemic
sevaluation of ‘eable casts. (Id.) CILCO meintains that the cast
Jf provzding the propassed Sarvice to the Subdivisian will aver
Time prave o be the least cost, gest sarvice systen, andLunat
dccardingly, CILCO can furnish the propased Sarvice to the
Subdivisiamr with the smaller amount of additicnal Lnvestment:

C(Id)
Loru

In its raply brief, IIEC asserts that there LS no evidence
in *he racard far CILCT te conclude ghat ELTC daes nat have
ddaguata sxperisnce in zhe uss af underground cabla. (TIZC R.
3%., @. 17} Accermding To ZIZC, it will usa 220 nill cabls, which
~% has usad Zg9r avaer 20 vears with only ane falluxz (Z&., ¢m.
L7-18; Tr. 179-13L) EIZC adds, "CTLCA’s angineaer ar_'mj_ttec. an

Ly
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cross .examinatian that CILCO’‘s criticism of the type of
underground <ainle prapdsad ta be used by EILEC was based upen
CILCQ‘s experiences in using %he 173 mill cagle rather than the
220 mill capbls. (Tr. 383-334)" (EIEC R. Br., p. 1l8) EIEC alsa
asserts na studies were presanted to support CILCO’s claim that
CILCQ’s propased installation weould have the least costs and best

service aver a periad of time. (Id., @. 19}

ETEC alsc contends that Section 8 speaks in terms aof
"additianal investment'". ELEC arguas an page 13 af Lts reply
prief: ' ' ) -

This strictly means the investment needad ta extend the o
linaes af the electric supplier ©c the prapased service. The
Cammission is not authorized ta delve inte. the casts gf |
replacenment af this progessd additignal sservice, the amaunt
of failures that will cccur and the cast cf the wepair of

© thase failures.

B.

Under a separate heading in the Arqument pgartian . its. o
hriaf, CILCC addresses "Rate Differantials. (CILCA Br., pp. 2L-""
23) EIEC respands to CILCY’s arguments < pages 20-23 qf EIEC's
regly brief. Ceztzain qf thase irqumnents are: summarized akave in

discussians of custamer praference and creatian cﬁ demand far the
;rapcsed servics.

Under a sseparats haad;nq i the Argument pertica af its
Jbrief, CILCU alsg addresses ths "Public Intarest." Accarding to -
CILCQ, Sectian & <f the AcT raquires tha®t the Commission act in
the gubllc interesT. .In CILJQ’s viaw, the gublic that will
primarily ke’ effectad By the decision in this prccaed:mg ars
- Bushaam and the purciasers Qf the tan' lots which comprise the
Subcivisicn, and the owners <f ILots in the Subdivisian will
suffar greater harm than the rategayers <f EIEC if CILCU is
allawed o serve the Subdivision. Accagrndingly, CILCO zeliesves
the Caommissian snauLd.ﬂLnd that it is in the public intersst to

dllaw CILCQ ta provida serv1c= ta the SublelSlGn (CILCC 87,
BEp. 23-23)

ITEC respands Ta CILCC arguments an paces 23~-25 f EIEC’s
agly brief. EIEZC subdmits that the public imoterest,” 1f it is tg
Taken Lnts accaunt 2t all by the CommissSion, WUST encampass 2
up than JusT Mr. Bustcom -or the purchaasars <f the laots
T., PR. 22-24) EIEC adds cn page 24:

2 tns Commissicn 1s te consider =ne guilic intarssz, ©
CHMLSSLEN WMUST SInsSlder naetT anly tie puklic intarsst a

O i
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affacts Mr. Bushaom which 1s ¢f a limited duraticn, but it
must alsa cansider ths public intersstT as it affects The
long term availlability of slectric ssrvice ta the rural arsa
of TLllinals. This electrical service respansihility falls
tg ELEC in the "area" surrounding the tawn of st. Jasega.

C. Cenclusions

Sectian 8 pravides that in additian to giving "substantial
welght™ ta the proximity lssue, the Cammission "may" cansider,
nue with "lesser welght", certain aother factars. The first of
these i1s customer praeferance. The parties agres that the

custcmer grefsrence is. fer service fram CILCC. The parties

disagrse aver the weight that should be assigned to this
preferenca qr-ta,the "magnitude theresaqf.

The second "lasse? weight" factar which the Commissian "may*
cansider is which suppllier was first furnishing service in the
area. The pasiticns of the parties relating tao this factaxr are
summarized anave. ' CILCR and EIEC ars is disagrsement aver. wh1cn
company was the first ta furnish service in the aresa.

As the parties have Qhserved, the Act dges nat define the
term "areal', In this proceeding, the parties’ <anclusicens as tc

which supplier was first serve the "area" depend in large pares,

an which gecgraphic houndaries ars ussd and the palint Lo time at
which this determinatien is made. CILCAO belisves that whether
the Cogmmissicn intergrets the area hroadly g include the-3It,
Jasegnl area Qr narcrowly Ta anly include land near tha
Sundivisian, CILCS was the fZirst tg furnish service.  (CILCC Br.,
E. 13) EIEC, an the athar hand, cantends thas ZIEC was £irst tg
furnish the sarvics in Sectian 13, was Zirst o furnish service
in the qeneral area surreunding Sacthn 13, and was fL:stutc

~furnish ssrvice in tne averzll larger area that anccmgasses

Champaign County 'and su::cunds the Town <f St. Jgsepi.  (ELEC
Br,, 2. 28) , -

Basad on the pravisicas of Secticn & and the Facts'gresentai
in this pzocaeding, tThe Commissian is <f the opinien that the
recard sizgly daes nagt ccnclusively shiow wihich sumpl_ar-was cthe

irst ta Zurmish service =g the "araz". Accardingly, this
dLSC‘etLQnar?, lasser weiznt factar is net usaful &g, zand should
not e Taken Lnte cansideratian by, the Coemmissicn in determiniog
wnich supplisr is enticlad to sarve tChe premises in gquestian.

Tha thiréd lasser welgnt factar which the Commissican mavy
Consicar under Sectionm 2 1s The sxTant Sg which sach supwllier
3ssistad Lo crsating the demand or thie proposed servics. - Ths

'y
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partias are in disagresment on thils ilssue, and thsir arguments
are summarized abave.

The Subdivisian at issue is the Wiltsnirs Estatss Fifth
subdivisian. CILCO points out that Lt is the supplisr which has
- alrsady extended sarvice tag several athar neighharing
subdivisions, including the first faur Wiltshire Estates
subdivisians alsq devslaeped by Busboom. EIEC raspands,
that for the most part, CILCQO extanded sarvice tao theses

subdivisians simply Secause the subdivisiaons were classar ta
CILCQ‘s “exlsting Lines" as af July 2, 1S43.

nawever,

Basad an the svidence prassnted, it .appears that héth
suppliers have invested significant capital rescurces for
‘pPuUrposes o snsuring the avaxlabLlLty af adequate elactric
service in pgrzions of Section 13 and the arsa sur*qund*nq st.
Jaseph. Althaugh bath companies are invelved in varicus types of
pragrams designed tQ promots econamic development in these arsas,
it appears that CILCC has been the mdre active company in tais
regard, Eaving reviewed the racard, the Caommission conclucdes .
that whilke Datl su:pllers nave asszsted in creating The demand

for the proposed sarvice, CILCC has pravmdad scuewnat greafer
assistance in this zaspect.:

The feurtn discretianary lesser welght factar is whieh 0
supplier <an furniish the propesed servica with the "asmaller o
amgunt cf addirmigmal investment.” The parties rsach gzgposits o
canclusians an this issua.. Their argquments zre summarized abava. -

Csst astimates for furnishing elachric sarmvice Lo the
Erapdsed subdjivisicon are $13,2€2 2axr EIEC Tersus $1§,T47 far
CILCQ. <CILCO atmtrilus ES'this differanca entirely ta CILLC/s use
of Righer gquality <ablae in conduit. According te CILIO, the
campany’s cable ecancmic svaluation pexformed in 198§ indicates
Chat yuse cf the Righax quallty cahle in canduis will aver tine
ITAVe g he the less castly alternative,

- The Cqommissicn Ras viewad the positicons of the garties on
the issua qf which supplfer can fuznish the prapaesad service with
the smallew amcunt of additicnal invastment. Whether this factar”.
ils considesm® int making the ultimate determinaticns im This. :
dockat is Mscratianary with the Cammissian.

As inélcated akove, the cast estimates are appraximataly
:,30Q apaxm, and  CIncd nas exmlained why L+ bslisves its use af
grsmium calle i <condult 1s lass costly gver the long term.
Undar the clrcumst nces, the Ccmmission dges nat celiseve that

cansideratian of addizicnal Lovesthment differcenzizl wauld =ze




'that the Commissicn "shall" give "suhstanwmial walgne" ta The

. The prapaged servica. In rezching
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ugeful in this dogket in deciding which supplier is antivled zo
zsarvae the Suhdivisian.

As nated abave;; CILCQ, under a separate aeading in the
Argqument portion af 1ts brLef addressas "Rate Qifferentials.t
Certaln <of these arguments ars summarized ahove in discussians af

custamer preference and creation of demand for the prapesed
service. ELEC cppases any consideration of rate differential in
this dockef. As EIEC has ohserved, Secticn § daes not list rake
differential as a separate factar which shall be or may e
considered by the Commissien. In this procseding, CLLCQ. has hesn .
allowed ta present evidence aon rate differential insofar as that
issue purpertedly relates ta the bases for pasitions con custamer’
preference and an the . assisfance in creating demand for the
graopasad servics, wiich are factars identified in Sectian 8. The
Commissicon finds, hawever, that any Cansideration of raga
de_eranhlal is Limited ta those factaors,; and that rats.

differantial is ngt 2 factor entitlsed To ssparats ccnsxderatLan
in this docket.

.. GEC;USIOE§ - _
Th Cammissicn nas considered the positicns of the uartLes,
applicabls statutery gprevisiens and casaLaw, anéd the findings
made abave. While nating that the pesiticns 9f =eth partLes are
well articulated in their evidencs and ariefs, the Commissiom

herely cancludas that EIIEC is entitled ta sarve tbe premises in )
quastian, . o

Tha insecants precesding is braught befare the Commissian i
under Sactilan 8 < tha Elsctric Supplier Act. Sectianm 2 mandatas

consideraticn of proximity. - dther factcrs ildemtified inm Secti
g "™may'™ be considdred but are entitled te "lasser welighw', I
tils docket, the Commissicn nas found that ELEC’'s existing lines

are in ccnsxderably claser proximity ta. the Sukdivisian, which
conprises the premises prqgcsed g ke served. 5

With ragand tc the dlscr=t anary, lassar welght factcrs,
Commissi cn;has fqund that custamer prefersance, based primact ly an
rate diZfqremtial, rasts with CILCQ. Alsg, CILCO agmears tg nave
prcvided sqmevilat Jreater assigtance iz creating the demand far
is decisigm in this dacket,
The Ccmmlss‘cn nas given censicderavicn ta whess lesser weiqnt
faczers, including the reascns Thersefor and/or axteant Thersct

.

Sassd an the.recc:d,‘hcwevar, the Commissign dces natw
belisve Tkat the welghtT Ta b Tiven wness owa facters is
suzficlianT TS gvercoms Thie "subdstancial! welght which the
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cammission 1s regquirasd hy statute ta glVﬂ to the questlon af
p“CXLML’V particularly when cansidering that the Subdivisieon an
tne whale 1s appreciahly clesar to the existing lines aof ELEC.

rhe custcomer whase praferencs 1s LAr service from the same’
_supplier that provides electricity te the first four Wiltshire
pstates Subdivisians, thse Commissian is ckligated ta apply the
provisions of Secticon 8 of the Act. The Commissicn agr=es with
EIZC that under the facts presentad in this dacket, the standards
as enunciated in Section 8 and interpreted in the caselaw supgert
‘a dectermination that EILEC is entitled to serve ;he Subdivisian.

i:} Althoughn the Ccmmission is sympathatic tg the concerns aof

"In its briefs, and in its exceptlans ta the prapassd arder
CILCC alsc argues that allewing CILCO to pravide service ta the
Supdivisicn would he in the "puklic interest” within the meaning
of Sactian-8. As nceted by EIEC, haowever, the "public interesth
arguments advanced by CILCQ appear ta focus primarily an the
tastimany o Mr. Busbocm, and purchasars df Lets in the
[ Subdivisiaen, wha prefer sarvice fram CILCO due principally tao -

' rate differential. This testimeny nas been glven cansideration
by the Cammission; howaver, it is entitled tao na greatsr weight
in the context <f pullic interest than it is under the custamer
preferencs factor, whlich by statute is a discr=ticnary factar
antizled to lessar welght thamo: prcxlmaty In the gpinieon <t the
Commissicn, a detarm_nat;cn that EIEC sheould be permitted ta
pravide the prcpcsad service is in the public intarest.

Accerdingly, the Commission finds that EIEC is entitled ta
2e the exclusive gpravider of electric service ts the current and
Suture residents 9f che Subdivision; that CILCO should be
directed ta discencinue furnishing electric service %o the
Subdivision; and that CILCQ and EIZC should Re directed tg
cccperate in providing and/az remGVan'facLlLtLas which currently’
2llew CQILCO ta pravide electric service “c the Subdivisiaon and
-shall de sg in 2 manner which will reascnahly enatla tle
_reSLdents af the Suhdivision ez hRave a2 cantinuaus supply af
glectric servica.

&

VIIT. FIN ' B QREERING PARACRADHS

. L

The Commissicm, Raving censidered the record prasented in, 7
This procseding, is of the apinion and. finds that:

(L) ILSS is =2 pukmlic wtility as defined i The Pukl:
‘ Utilities Act;

ETZC =ive as defined in Sectiaon
.t a

iz an
pde T AcCT;

gla ne
the Elzctol ugoli
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(3) CILCO and ETZEC are slectric supplliers as desfined by
Section 3.5 of ths Elactric Suppller act;

(4) tha Commission has jurisdiction of the partises and
suzject matter hersof;

(3) ne facts racited and conclusions reached in the

prefatory portion aof this Order are supported by the
' record harein and are aereby adcpted as findings cf
fact; -

(6) EIEC has the sxclusive right Tto pravide ELECtri?
service ta the Subdivision. ' : :

IT IS THEREFORE ORDERED that EIEC has ths exclusive right ta
mravide electric service to Lhe current and future residents of
the Subdivisien; that CILCG shall discontinue furnishing electric
service to the Subdivision; and zhat CILCC and ELEC shall
caoperate in providing and/or removing facilities which currently
. alleow CILCQ ta pravicda slectric service te the Subdivisian and
" shall do sc in a manner which will reasenakly enable the
residents of the subdivision o hnave a contlmuqus supply af
elactric sarvica. '

IT IS FURTHER QELERED that any qbjections or maticns made
during the course of these proceedings that remain undispesed of
are nereby disposed of in a2 manner consistent with the ultimate
canclusicns cantained herein.

 IT IS FURTHER QROERED that this Order is final; iz is
subject to the Adminigtrative Review Law. :

-
>

By order af the Commissien this Lgth day <f August, 1333,

(STGNED) ELLEN C. CRAIG

énairman

(S E AL . o . .
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